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HUMAN REPRODUCTIVE TECHNOLOGY AND SURROGACY 
LEGISLATION AMENDMENT BILL 2018 

Second Reading 
Resumed from 4 April. 
HON NICK GOIRAN (South Metropolitan) [2.13 pm]: Today, Tuesday, 9 April 2019, is the seventh sitting 
day that the government of Western Australia has determined that this particular bill, the Human Reproductive 
Technology and Surrogacy Legislation Amendment Bill 2018, is its top priority. It is the seventh sitting day that 
the Leader of the House has determined that no other bills on the Daily Notice Paper are more important than the 
bill currently before the house. This attitude of the government, and in particular the Leader of the House, has 
understandably raised questions within the community. I draw to members’ attention two emails that I received 
on Friday last week about this piece of legislation. The first was from a gentleman by the name of Ashley Dillon. 
Indeed, he signs off his email as — 

Ashley “Dillo” Dillon 
Breakfast Announcer/Account Executive 

Redwave Media—Spirit Radio—RedFM—DigiRed 
That is in Bunbury. 

This email, which I received at 7.16 am on Friday, 5 April 2019, is entitled “12 hour speech”. This individual—
I am not too sure who was doing breakfast announcing at 7.16 am on that particular Friday—had this to say, which 
demonstrates the community’s frustration with the progress of this bill. He says in his three-line email — 

What an absolute joke. You ought to be ashamed of yourself. 

I pause there to indicate that this email, which was crafted on 5 April this year, was addressed to me, so when this 
gentleman refers to “you”, he is obviously referring to me. The email continues — 

Are you a religious zealot, and that’s why you’re stymie-ing the passage of this legislation? 

He ends his very eloquent email with — 

Leave your bible at the door of Parliament!!!!! 

I have never met this gentleman before. Perhaps next time I go to Bunbury, I will take the opportunity to meet with 
him and have a cup of coffee. Clearly, this gentleman has been misled by the government of Western Australia, 
because he is articulating his exasperation with the progress of this bill but is unaware that the government 
continues to adopt a bullying approach to its progress. 

When we left the chamber on Thursday last week, prior to the short recess for a few days, I called on the government 
to table certain documents. Madam President, we have just had formal business and during the order of business 
you gave members and ministers the opportunity to make statements and table papers. I note that on the table in 
front of me there is no sign of any of the three types of documents that I called on the government to release last 
Thursday so that we could make progress on the consideration of this bill. There is nothing on the table before us. 

To make sufficient progress on this legislation, the three sets of documents we need are, first of all, the submissions 
to the review by Sonia Allan. Madam President, the parliamentary secretary spoke earlier this afternoon, when you 
gave her the call during statements by ministers and parliamentary secretaries. It was the parliamentary secretary 
who, in March last year, promised that she and her government would table these submissions to the review. Where 
are they? On which day were they tabled? I have been in here every day since then and not once has that information 
been provided to the Parliament. As it so happens, yesterday I received a phone call from the Minister for Health, 
Hon Roger Cook, a minister of the Crown. That is the first time in the seven sitting days on which this bill has 
been debated that I have received any communication whatsoever from the government about this bill. I mentioned 
to the minister that it would assist the progress of this bill if the minister considered tabling those documents. It 
was indicated to me that consideration would be given to that, and yet I note that there is still nothing on the table 
before us. That is category 1 of the documents that we need in order for the 35 members of this place who have 
a conscience vote to cast that vote without a blindfold. We need that information. That is category 1. 

Category 2 is the most important of all. It is the response from the government to the review by  
Associate Professor Sonia Allan. Again, no such document is on the table in front of me. There is nothing there; it is 
empty. Why has the government, despite the fact that this has been requested time and again, including on Thursday 
of last week and in my telephone conversation with the minister of the Crown yesterday, still not done this? And 
yet the government still thinks it is appropriate to list this bill as the chief priority of the day. It is no wonder that 
Mr Ashley “Dillo” Dillon expresses his exasperation. In all fairness to this gentleman, he would most probably not be 
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aware that the government is stymieing the passage of this legislation. We cannot cast our conscience vote on this 
while the government continues to hide documentation from the Parliament of Western Australia. This is unacceptable. 

The third category of documentation that I have asked the government to release—again I note that the table in 
front of me is empty—is the legal advice that the government says it is relying on, in particular the advice that the 
government says indicates that our laws are inconsistent with the laws of the commonwealth. I hasten to add that 
yesterday I received a telephone call from a journalist indicating to me that he had stopped the Leader of the House 
on her journey into the cabinet room yesterday, and that the Leader of the House indicated to this journalist that 
my speech on this matter had lacked substance. That is what the journalist said to me yesterday, and he wanted to 
know what my response to that was. I laughed, because I find it incredible that the Leader of the House, who 
throughout the course of the passage of this bill has been regularly away on urgent parliamentary business, would 
say that I have made remarks that have lacked substance. I am pleased to inform you, Madam President, and 
members this afternoon, in particular the Leader of the House, that I propose this afternoon to go through a legal 
analysis of the claim by the government that our laws are inconsistent with the commonwealth laws. I hope that 
during my legal analysis this afternoon, the Leader of the House will defer any urgent parliamentary business that 
she may have elsewhere to listen carefully to this legal analysis, and to the substance of the matter. I indicate that 
if the Leader of the House has any questions at any time during this legal analysis, I would be quite happy to take 
them. I would be quite happy to take her interjections at any time. 

The PRESIDENT: Member, you will not be taking interjections. You know it is unruly to invite interjections, 
and given that the Leader of the House is not the member responsible for managing this bill, you should not be 
encouraging her to participate in this debate. All you are doing is slowing it down. If you have information that 
you want to put on the record, then do so, but I advise you not to encourage other members to interject. 

Hon NICK GOIRAN: Thank you, Madam President, especially for your wise counsel in this matter. 

I indicated that I received a second email on Friday. This email was received a little later than the one to which 
I have referred earlier. This email was received at 10.04 am on Friday, 5 April this year. This email’s subject line 
has the words “Tax Payers Money”. This particular gentleman does not provide an address. I do not even know 
whether he is from Western Australia or what the situation is with this individual, but nevertheless his two-paragraph 
email reads — 

You’re a perfect example of why the Liberal government lost the last WA election, stop with your — 

I pause there. A word has been inserted here that I think, if I were to read it out, would be deemed unparliamentary. 
I obviously will not repeat that word, but it starts with a “b” and ends with a “t”, and I will let other members work 
out what that might be. As I was saying, this email states — 

You’re a perfect example of why the Liberal government lost the last WA election, stop with your — 

Insert unparliamentary word — 

… in the upper house and let them get on with dealing more serious issues than your bloody — 

I assume that is okay, but that is what this email says — 

grand standing. 

P.S. *insert other swear words of choice* 

Again, I understand this gentleman’s frustration, and it is unfortunate that he is unaware that the business program of 
the day is determined by the Leader of the House. It is not I who determines what pieces of legislation we deal with; 
the Leader of the House determines that, and, as I say, this is now the seventh sitting day on which the Leader of 
the House has decided that this will be the piece of legislation to be dealt with, and that there are no other more 
important bills to deal with than this particular matter. 

I turn to the legal analysis, and in particular the claim that has been asserted about the alleged inconsistency 
between our law here in Western Australia and the law of the commonwealth. This is the key motivator in the 
government’s prosecution of its claim that this bill should be passed by Parliament. The 35 voting members of this 
chamber should interrogate and consider whether this claim by the government is correct. Is there even a need to 
amend this legislation at all? Indeed, are our Western Australian laws inconsistent with the Sex Discrimination 
Act 1984? If they are inconsistent, they would be invalid under section 109 of the Constitution—but if the answer 
to that question is no, there is no legal need to amend the legislation. 

Let us consider this matter this afternoon. We need to start by determining which sections of the commonwealth 
legislation the government says we are inconsistent with in Western Australia. The government has asserted that 
we are inconsistent with commonwealth law, so what is this famous section that we are said to be inconsistent 
with? The first place to which members might like to turn to find this information is the second reading speech. 
That is ordinarily, as we perform our role here in the house of review, the place where we would seek such 
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information, and, indeed, should there ever be a dispute on interpretation, that is the place to which the courts 
would turn as well. What does the second reading speech have to say about this matter? This is what the 
parliamentary secretary had to say on Wednesday, 10 October last year. I quote from the third paragraph in the 
corrected version of the Hansard from that day — 

The main amendments to the current legislation within this bill are in response to the 2013 amendments 
to the commonwealth Sex Discrimination Act 1984, which made discrimination on the grounds of sexual 
orientation, gender identity and intersex status unlawful in all states and territories. 

That is all that the government states on the commonwealth legislation that it says we are inconsistent with. It 
makes a vague reference to the 2013 amendments that were pushed through the commonwealth Parliament at that 
time. Which section? What amendment in 2013? What does the parliamentary secretary mean when she says that 
we are inconsistent with the 2013 amendments? Are we supposed to find those amendments like a needle in 
a haystack? Why is the government now hiding the section that it says we are being inconsistent with? Does the 
government not know what the section is? We press ahead and we see whether there is further information in the 
second reading speech articulated by the parliamentary secretary last year. In the following paragraph, she says — 

Commonwealth regulations that were in place exempting the HRT act — 
That is, of course, the Human Reproductive Technology Act — 

and the Surrogacy Act from application of the Sex Discrimination Act expired on 31 July 2017. 
There the parliamentary secretary makes a vague reference to some regulations that expired on 31 July 2017. There 
was no indication to the house what regulations the parliamentary secretary is referring to—just a vague and very 
sloppy reference to commonwealth regulations. There would be dozens, probably hundreds, of commonwealth 
regulations. Which ones are we supposed to look at, parliamentary secretary? Again, the government sends us on 
a wild-goose chase and expects us to find the needle in the haystack while the government continues to hide 
information from us. Which section are we supposed to be inconsistent with? What are the names of these 
regulations that expired on 31 July 2017 that the parliamentary secretary says we should be mindful of? Why does 
it continue to hide this information from the Parliament? A little later, the parliamentary secretary makes a big 
warning to members of Parliament — 

Failure to respond to this would be unwise due to an unacceptable risk of litigation and the prospect of 
provisions of the relevant state legislation—the HRT act—being held by a court to be invalid. 

Really? Is that right, parliamentary secretary? It would be unwise for us to fail to respond—fail to respond to what? 
The parliamentary secretary does not even tell us what section the government says we are inconsistent with. She 
makes some vague reference to commonwealth regulations, and then she expects us, because of one sentence in 
her second reading speech, to think that we had better rush this legislation through because if we fail to do so, it 
would be unwise. Unwise according to whom? Is it according to the parliamentary secretary? Give me a break. 
This is the same person who, when I asked for the Sonia Allan review in February this year, pretended it did not 
exist—only to find out that the government had had it since 8 January. Members might understand why I do not 
put too much weight on the comment of the parliamentary secretary that it would be unwise not to respond. 
Besides, when the government says an unacceptable risk of litigation, according to whom? What unacceptable risk 
of litigation? Whose advice has the government sought on this? As we know, the government continues to hide 
this information from members of Parliament. It expects us to cast our conscience vote blindfolded. We are left 
with no other choice than to continue in our pursuit to find the needle in the haystack and determine which section 
of the commonwealth legislation we are inconsistent with and to which it would be unwise not to respond. 
Since the second reading speech is so vague and unhelpful on this point, where else do members of Parliament 
turn? We cannot ask the government because it wants to hide documents from us and the second reading speech 
does not tell us the information we need to know, so should we look in the explanatory memorandum? I turn to 
the explanatory memorandum now and I invite members who are following the debate to do so also. The 
explanatory memorandum is provided to members of Parliament precisely for this type of thing—to give us 
information that might explain why certain clauses are being proposed by the government. What does the 
government say on this point? I draw to members’ attention the second paragraph on page 1 of the explanatory 
memorandum provided by the government in support of this bill. The second paragraph reads — 

The amendments will enable more equitable access to assisted reproductive technology (ART) services 
for such persons and enable compliance, by service providers, with the Sex Discrimination Act 1984 (Cth) 
the Equal Opportunity Act 1984 (WA) on the grounds of sex and sexual orientation. 

I could read the rest of the explanatory memorandum, but I will not do that. Members will simply have to trust me 
when I say to them that that is the only paragraph in the explanatory memorandum that makes any reference to the 
legislation that the government says we are inconsistent with, yet that paragraph does not mention the section. 
Again, we are simply told by the government that it is the Sex Discrimination Act 1984—this commonwealth 
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piece of legislation. Is it? About which section of the Sex Discrimination Act 1984 should we be so fearful of 
a High Court challenge, and a declaration by the High Court stating that our legislation is inconsistent with the 
Sex Discrimination Act 1984? I will tell members something: there is absolutely no chance that the High Court 
would make such a declaration without reference to a section. It would not simply say that we are inconsistent 
with the Sex Discrimination Act 1984. It would absolutely specify the section—something that this government 
has failed to do and continues to hide from us. Are we expected to go through the whole of the Sex Discrimination 
Act to try to find out which famous section the government says is inconsistent? Madam President, I am mindful 
of your earlier remarks that I am not to invite any interjections and I will not do so, but this is a perfect example 
of when it would assist the progress of this bill if a government member could tell us what section we are supposed 
to be looking for. The second reading certainly does not tell us and, as I have just indicated, the explanatory 
memorandum does not either. It is utterly silent on the section that the government says we are inconsistent with. 
Which sections is the government relying on? We know that it has some legal advice. I mentioned earlier that I am 
very disappointed that this information has not been tabled. Of course, I am not the only member of this chamber 
who has been concerned about this issue—far from it. I draw to members’ attention a couple of excellent questions 
without notice that were asked on 19 and 20 March this year by Hon Tjorn Sibma on this issue; I draw those 
questions to the attention of members who were not here on those days. The first of those questions was asked on 
Tuesday, 19 March this year. It is question without notice 202, and I quote from Hansard this fairly brief question 
and even briefer answer. Hon Tjorn Sibma asked this question of the parliamentary secretary representing the 
Minister for Health — 

I refer to the minister’s second reading speech on the Human Reproductive Technology and Surrogacy 
Legislation Amendment Bill 2018. 

(1) Has the State Solicitor’s Office or the Solicitor-General briefed the state government in a manner 
consistent with the minister’s claims that the status quo poses an “unacceptable risk of litigation 
and the prospect of provisions of the relevant state legislation—the HRT act—being held by 
a court to be invalid”? 

(2) If such advice has been provided, will the minister table it; and, if not, why not? 

The honourable parliamentary secretary responded to this question without notice 202 from Hon Tjorn Sibma 
by saying — 

I thank the honourable member for some notice of the question. I am advised of the following. 

(1)–(2) The state government has taken advice from both the State Solicitor’s Office and the 
Solicitor-General. That advice is subject to legal professional privilege and will therefore not 
be tabled. 

At that particular time, on 19 March, all that we were further informed about was that the government had taken 
advice from two, shall I say, legal entities—the State Solicitor’s Office, and the Office of the Solicitor-General. 
That was it. That is all we know. We do not know what information those legal practitioners provided to the 
government. Could it be that, in fact, the legal advice that was provided to the government by those legal 
practitioners included information that there are arguments to say that the laws are not inconsistent, or that the 
government could take certain steps to shield itself from any High Court challenge? We do not know. Last year, 
when I received a briefing from the government on this bill, I asked questions about whether there was any 
possibility that the government had sought advice on steps that could be taken to improve the legislation to shield 
this state from any such High Court challenge. I was simply told that the briefers were unwilling to provide that 
information to me. This ongoing secrecy had its genesis as far back as last year in the briefing process, and, of 
course, members are none the wiser. 

On the following day, Wednesday, 20 March 2019, Hon Tjorn Sibma pursued this matter a little further. In 
question without notice 224, he asked the parliamentary secretary —  

I refer to the minister’s invocation of legal professional privilege in response to my question without 
notice 202 asked yesterday about the nature of legal advice he received from the State Solicitor’s Office 
and the Solicitor-General regarding the state government’s Human Reproductive Technology and 
Surrogacy Legislation Amendment Bill 2018. 

(1) Since the minister refuses to table that advice, can he at least confirm whether that legal advice 
fully accords with the minister’s line of argument in his second reading speech that the status 
quo of relevant legislation in Western Australia is subject to “unacceptable risk of litigation and 
the prospect of the provisions of the relevant state legislation—the HRT act—being held by 
a court to be invalid”? 
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(2) Is the minister aware of any litigation of the kind he foreshadowed in his second reading speech? 

The parliamentary secretary responded — 

I thank the honourable member for some notice of the question. I am advised the following. 

(1) The legal advice is subject to legal professional privilege and the minister cannot confirm 
whether the legal advice conforms with his line of argument without waiving privilege. 

Really? Who gave that advice? 

Distinguished Visitor — Hon Curtis Pitt 

The PRESIDENT: Member, while you are pondering that question, I want to let members know that we have 
a very special visitor in the President’s gallery this afternoon: Hon Curtis Pitt, the Speaker of the Parliament of 
Queensland. We welcome him to the Legislative Council. This would be a rare visit for him to our chamber, 
because, as we all know, they do not have an upper house in Queensland. I hope he enjoys his time here with us 
this afternoon. 

Debate Resumed 

Hon NICK GOIRAN: Thank you, Madam President. I join with you in acknowledging our esteemed guest here 
this afternoon. 

As I was saying, the answer that was provided by the honourable parliamentary secretary to part (1) of question 
without notice 224 from Hon Tjorn Sibma on Wednesday, 20 March 2019, articulated or proffered, to quote the 
words used by the parliamentary secretary, that the minister “cannot confirm”. Madam President, I find this highly 
irregular. You have said on many occasions, quite rightly, that members may not be happy with the answer they 
receive, but, so be it; that is the answer. That does not mean that we cannot interrogate or question what is said by 
ministers and parliamentary secretaries. The suggestion that the minister cannot confirm whether the legal advice 
conforms with his line of argument without waiving parliamentary privilege sounds to me like the highest of 
nonsense. Since when has that been the case? What law does the government rely upon to suggest that? Why can 
the minister not simply say, “Yes, it does conform with my line of argument, but I am not giving you the legal 
advice”? The government has on multiple occasions, even in this fortieth Parliament, provided copies of the 
relevant legal advice when it has seen fit to do so. The answer to part (2) of the question without notice of which 
some notice was given was — 

The minister is aware of potential claims but it is his understanding that no legal proceedings have yet 
been issued. 

Indeed, we know that to be the case. In fact, I have no doubt whatsoever that if there was any realistic prospect of 
a High Court challenge, it would have been launched well before now. This suggests to me that the government’s 
claim that somehow our laws are inconsistent with the laws of the commonwealth is merely a hollow claim. If that 
is not the case, I invite the government to identify for us the precise section of the commonwealth law with which 
it claims our laws are inconsistent. As members, including the Leader of the House, can see, the second reading 
speech and the explanatory memorandum provide us with no guidance whatsoever about what that section is. So 
where else can we look to find this information that the government is hiding? Of course, members will be aware 
that despite the government’s best efforts to hide this document, eventually, in March this year, the government 
was sufficiently embarrassed that it decided to table it. I am referring to the review that was undertaken by 
Associate Professor Sonia Allan, at a cost of nearly a quarter of a million dollars of taxpayers’ money. Members 
may have had the opportunity to peruse and consider that report—which the government eventually saw fit to table 
in this place on that day—and, in particular, section 3.4. The report is in two parts. I do not want members to be 
confused between the two parts of the report. 

I am now speaking about part 2 of the report, not section 3.4 of part 1. I am speaking about section 3.4, which can 
be found on page 58 of the report part 2. Perhaps there we can obtain guidance about the section with which the 
government said our laws are inconsistent. What is it that the learned independent reviewer has to say about this 
matter? Could we find this information in the nine findings that the reviewer makes about this particular point? 
Keep in mind, members, that section 3.4 is titled “Human Reproductive Technology and Surrogacy Legislation 
Amendment Bill 2018”. Let there be no suggestion for a moment that section 3.4 of the reviewer’s report is 
irrelevant to the matters before the house or is lacking in substance; otherwise, I would suggest to the government 
that it should get its money back from the independent reviewer, given that she has sought fit to give this section 
the same title as the title of the bill. In this particular section, nine findings are made — 

1. The Western Australian HRT Act 1991 (WA) and the Surrogacy Act 2008 (WA) prevent women 
with impending infertility from accessing ART or surrogacy. 
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2. The Western Australian HRT Act 1991 (WA) and the Surrogacy Act 2008 (WA) prevent women 
with impending infertility or who are unable to carry or bear a child from accessing ART or 
surrogacy unless they have an existing approved surrogacy arrangement in place. 

3. It is unacceptable to leave a woman who is faced with impending infertility/inability to carry 
and/or bear children unable to access ART in order to preserve her fertility. 

4. It is unacceptable to require that a woman who is faced with infertility or an inability to carry or 
bear a child to have a surrogacy arrangement in place, and have met all the current pre-requisites 
for such an arrangement, before she is able to undergo ART. This fails to recognise that a woman 
may need to undergo ART at a stage at which she may be too young, too sick, not ready, or not 
in the position to have entered into a suitable surrogacy arrangement or to have met all the 
current requirements for counselling, advice, reporting, and approvals. 

So far, the reviewer’s first four findings do not inform us about the section that the government says our laws 
are inconsistent with. There is no guidance provided in the reviewer’s first four findings in the very section that 
she devotes to the bill that is before the house. There is no guidance on this issue so far. So far, we know that 
there is no guidance from the second reading speech and the explanatory memorandum and when we turn to the 
quarter-of-a-million-dollar review that has been prepared for the government, which the government was trying to 
hide in February, the first four findings pertinent to this bill provide no further information. However, when one 
turns to finding 5 on page 61, we start to sense a little flavour from the reviewer that perhaps she shares the 
government’s view about the issue of inconsistency. In particular, I will highlight for members findings 5 to 7. 
The independent reviewer in finding 5 states — 

The Western Australian HRT Act 1991 (WA) and the Surrogacy Act 2008 (WA) discriminate against 
people on the grounds of their sex, relationship status, gender identity, intersex status, or sexual 
orientation, and contrary to Commonwealth law. 

I pause there to note that the reviewer states that two acts—not one, but two, apparently—discriminate against 
people and that this is contrary to commonwealth law. Pursuant to what section does the reviewer say that 
Western Australian law contravenes commonwealth law and what sections of the HRT act and the Surrogacy Act 
does the reviewer say that we are inconsistent with or contravening? This information is not provided in finding 5. 
Might it be provided in finding 6 or 7? Finding 6 states — 

It is unacceptable to discriminate against people on the grounds of their sex, relationship status, gender 
identity, intersex status, or sexual orientation, and contrary to Commonwealth law. 

That is the finding of the independent reviewer. It does not provide any sections. What does finding 7 tell us? 
Finding 7 states — 

Current provisions in the HRT Act and the Surrogacy Directions 2009 (WA) impede the operation and 
effectiveness of the Surrogacy Act, preventing people from entering into lawful surrogacy arrangements 
in Western Australia due to poor wording of the legislation and discriminatory provisions. 

So far, we know that section 3.4 of part 2 of the quarter-of-a-million-dollar review has nine findings. The first 
four findings provide us with no guidance whatsoever on this issue and findings 5, 6 and 7 vaguely touch on the 
issue. No doubt the government will be very, very pleased that the independent reviewer said that our laws are 
contrary to the commonwealth law. I have no doubt that the government would be doing cartwheels about that. 
But let us remember that this is the same government that said that nothing in the review is relevant to the bill. 
Given that the government’s minister said that this has nothing to do with the bill before the house, I do not want 
to hear in due course that the government is relying on findings 5, 6 and 7, unless it offers an apology at that time 
and acknowledges that what it said previously was wrong, then fair enough. If the government is prepared to 
acknowledge that what it said previously was wrong and it wants to rely on these provisions, so be it. The 
government will not hear anything further from me about that. Finding 8 says — 

A Bill tabled in the Western Australian Parliament in 2018 — 

I wonder what bill that might be. Could it be the bill that is currently before Parliament, the same bill that the 
government said has nothing whatsoever to do with the report before us? How curious. Finding 8 continues — 

if enacted would address some of the identified issues that require immediate attention. The proposed 
amendments are an important first step in the law reform process. Further legislative change will be 
needed in the future as the Bill: — 

Get this! The independent reviewer is about to launch into a criticism of the government’s bill. Perhaps this is one 
of the various reasons that the government wanted to hide the report from us. The independent reviewer then 
provides three dot points — 
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• does not resolve issues of access to ART for women who may need a surrogacy arrangement in the 
future but do not yet have one in place 

• does not remove discrimination related to gender identity or intersex status 

• is an interim measure (albeit an important one) that will insert provisions into an outdated Act that 
this report recommends should be repealed and replaced. 

Did I read that right or have I quoted that incorrectly? Let me read that third point once again — 

• is an interim measure (albeit an important one) that will insert provisions into an outdated Act that 
this report recommends should be repealed and replaced. 

Why are we doing this if the government’s quarter-of-a-million-dollar independent reviewer says that the very 
legislation we are looking at at the moment should be repealed? Talk about a waste of time. No wonder “Dillo” 
and his other mates are writing emails to me saying that this is an outrageous use of time. I agree; it is outrageous 
that the government brings in this piece of legislation when its own reviewer says that we should repeal the 
legislation. Why are we doing this? 

Finding 9 says — 

Legislative change and careful consideration of drafting is needed to ensure the regulation of ART and 
surrogacy reflects contemporary social values and standards. 

We can see that there are nine findings in this particular portion of the independent reviewer’s report and not one 
of those findings identifies the section of the commonwealth legislation that the government says our laws are 
inconsistent with, yet the government has the hide to suggest that it would be unwise for us not to respond to these 
matters. Unwise not to respond to what? Tell me which section I am to respond to. Which section is the government 
saying we are inconsistent with and which section would it like me to cast my conscience vote on to support it in 
its endeavours? At least tell me the section. But, no, the government will not tell us the section, because it is 
obsessed with secrecy. I have never known a government that is more obsessed with secrecy than this government. 
Even on something as basic as telling us the section of the commonwealth legislation: “No, we’re not going to tell 
you that either.” “We will tell you nothing” is basically the attitude of this government. When Hon Aaron Stonehouse 
asks for a few extra days to consider this legislation, the government says no to him as well. This is outrageous. 
I am appalled by the conduct of this government in its handling of this bill. 
As I have indicated and demonstrated to members, particularly the Leader of the House, who called yesterday for 
some substance to the debate, we can see that the government has not identified in its second reading speech, the 
explanatory memorandum or the findings in its quarter-of-a-million-dollar review which section we are supposed 
to agree our laws are inconsistent with. We are forced to continue our search for the needle in the haystack while 
the government continues to hide this information from us. Could this information be found in the 
recommendations? Let us take a look. The first recommendation states — 

Noting the recommendation in Part 1 of the report that the HRT Act be repealed and that a new Act be 
drafted, that the HRT Act 1991 (WA) and the Surrogacy Act 2008 (WA) and related directions and 
regulations should be amended to provide for access to IVF procedures in circumstances in which 
a patient faces the impending loss of, or significant impairment to, their fertility or the ability to carry or 
bear a child in addition to providing for such access by person(s) who are already infertile or unable to 
carry or bear a child. 

I pause there to note that, once again, there is no reference to any section of the commonwealth legislation that we 
are supposed to be inconsistent with. What does recommendation 2 of the six tell us? Recommendation 2 says — 

Noting the recommendation in Part 1 of the report that the HRT Act be repealed and that a new Act be 
drafted, — 

I pause again to underscore for members that in recommendation 2, the reviewer is once again highlighting the 
need for the very legislation that is before us to be repealed. I wonder whether all members are familiar with what 
is meant by “repeal”. Repealing would be like tearing in two, shredding, pulling apart, destroying or obliterating. 
That is what the reviewer is asking to be done with the HRT act—for it to be repealed or sent on a one-way rocket 
to Mars, never to return. That is what is meant by “repeal”. The reviewer says in recommendation 2 — 

Noting the recommendation in Part 1 of the report that the HRT Act be repealed and that a new Act be 
drafted, that the HRT Act 1991 (WA), the Surrogacy Act 2008 (WA) and related directions and 
regulations be amended to remove any requirement that a person who needs to preserve their fertility for 
future treatment in which a surrogacy arrangement may be required, must already have a surrogacy 
agreement in place before being able to access ART. The HRT Act 1991 (WA), s23(1)(c)(iii) and the 
Surrogacy Directions 2009, Direction 7 requirements for an RTC approved surrogacy arrangement prior 
to a person undergoing a fertilisation procedure, should be repealed. 
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There is a lot of repealing going on here! How many rockets is the government going to need to build to send its 
acts, its surrogacy directions and the various requirements to Mars? All these things are going on a one-way ticket, 
never to be seen again, according to the reviewer. The main point is that there is still no indication whatsoever 
from the government or its independent reviewer about which section they say our laws are inconsistent with. Let 
us move to recommendation 3, which says — 

That discriminatory provisions — 
Here we go; maybe recommendation 3 will finally have some indication from the government and its independent 
reviewer about which section it is, because this very popular word “discrimination” is being used in 
recommendation 3 — 

within the HRT Act 1991 (WA) and the Surrogacy Act 2008 (WA) that prevent access to ART or 
surrogacy on the basis of sex, relationship status, gender identity, intersex status, or sexual orientation, 
be repealed and amended as a matter or priority. 

That is not very good. It does not even make sense. We have just spent a quarter of a million dollars to receive 
recommendation 3 that does not even make sense! I thought that the government was assisting in the finalisation 
of the report. I seem to remember earlier this year that there was some suggestion from the parliamentary secretary 
that the government could not possibly table it because it was assisting the reviewer with the finalisation of the 
report. Who in government looked at recommendation 3? Apart from the obvious typographical error that was not 
picked up by the government despite its massive resources, I note that the suggestion in recommendation 3 is that 
the provisions be repealed and amended. Perhaps the parliamentary secretary could indicate to the house how one 
repeals and amends the provisions. How does one repeal and amend a provision? If the provision is repealed, how 
does one amend it? I presume that the order in which the independent reviewer has put it is of significance. Why 
has the independent reviewer decided to use the word “repealed” first and then “amended”? Is that supposed to be 
indicative of some sequence of events? We will repeal the legislation—remember, that means that we are sending 
it on a one-way rocket to Mars, never to return—but then we need to amend it. So do we need the rocket to come 
back so that we can amend the thing that was apparently obliterated? Maybe the parliamentary secretary could 
indicate to the house what the situation is there and, if need be, seek some counsel from the Leader of the House, 
who I know is very interested in this particular legislation and these matters of substance that the government has 
spent $225 000 of taxpayers’ money on to provide to the house. Apart from the fact that recommendation 3 needs 
some serious explanation from the government, it certainly does not provide the section that the government claims 
our laws are inconsistent with.  
We move to recommendation 4, which reads — 

That the Minister of Health should progress interim measures as far as is possible to address issues raised 
in the review that require urgent attention, recognising further reform is required as a matter of priority. 

What are these interim measures that the reviewer suggests that the Minister for Health should progress as far as 
possible? Perhaps the parliamentary secretary could indicate to the house what those interim measures are in the 
fullness of time when she delivers her reply to the second reading debate. Nevertheless, once again 
recommendation 4 provides us with no guidance as to what this famous section is that we are supposedly 
contravening in the commonwealth legislation. 
Do we receive any guidance from recommendations 5 or 6, on page 62, which are the final two recommendations 
provided by the reviewer? Recommendation 5 states — 

That the wording of relevant ART and surrogacy legislation and associated regulations and directions in 
Western Australia be drafted or amended as required to refer to an ‘eligible person or couple’ (rather than 
‘man’ ‘men’ ‘woman’ or ‘women’) which should then further be defined to include ‘a person or couple 
who due to medical or social reasons are unlikely to be able to conceive, carry or bear a child, unlikely 
to survive a pregnancy or birth, or likely to conceive a child affected by a genetic condition or disorder 
or that will be unlikely to survive the pregnancy or birth or whose health would be significantly affected 
by the pregnancy or birth’. A couple should include ‘two people who are married or in a de facto 
relationship with each other’. 

There ends recommendation 5. There is still nothing from government or its independent reviewer that provides 
us with the section of the commonwealth legislation that they say we are contravening. It is still a mystery. It is 
still a search for a needle in a haystack. The final recommendation, recommendation 6 on page 62 of part 2 of the 
independent reviewer’s report, begins by saying that the Western Australian government should consult with the 
commonwealth. We might have some success here. Now we are suddenly referring to the commonwealth. We 
might get the section number. Recommendation 6 says — 

That the Western Australian Government consult with the Commonwealth concerning issues related to 
transgender pregnancy, which may involve access to ART by a man who has a female reproductive tract, 
to determine the status of the Prohibition of Human Cloning for Reproduction Act 2002 (Cth), s 19(2) 
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which provides that a person commits an offence if the person intentionally places a human embryo in 
the body of a human, other than in a woman’s reproductive tract’ (emphasis added) and any implications 
relevant to the amendments to the Sex Discrimination Act 1984 (Cth) and/or access to ART or surrogacy. 

There we have it. There are nine findings and six recommendations from the independent reviewer, none of which 
tell us the section that the government says we are inconsistent with. We are still not provided with any information 
other than these vague references to the legislation from the parliamentary secretary in the second reading speech 
and in the most lightest of treatments in the explanatory memorandum. There is nothing in the findings and 
recommendations to assist us. Where do we go to next in our search for the section that the government says we 
are contravening? Since the government continues to hide it from us, where else can we search and find this 
information? It should be noted by members that the reviewer, Sonia Allan, provided some commentary in her 
quarter-of-a-million-dollar independent review of the legislation. Does the commentary assist us in any way? 
The commentary commences on page 58, continues on page 59 and concludes on page 60. The title of the section, 
as I have mentioned, is the actual title of this bill, the Human Reproductive Technology and Surrogacy Legislation 
Amendment Bill 2018. The introductory remarks refer to two issues. Members may well ask what those two issues 
are. Members would need to familiarise themselves with the other portions of the report, particularly with the 
earlier sections in chapter 3. I press ahead and note that on page 58 the quote is — 

Recognising that the above two issues were of great importance and that the completion of this review 
may take some time, in August 2018 the McGowan government introduced the Human Reproductive 
Technology and Surrogacy Legislation Amendment Bill 2018 into Parliament. The Bill proposes 
amendments to the HRT Act 1991 (WA) and the Surrogacy Act 2008 (WA) in ways that would go some 
way to addressing the above discussed issues.  

There is an indication that earlier sections of this report are relevant to this bill, because the reviewer says that the 
bill is addressing the aforementioned discussed issues, which are in the earlier sections of that chapter. However, 
I will get to that at a later time. I do not have time at the moment as I press ahead, dealing with this legal analysis, 
especially for the benefit of the Leader of the House, who I know is away on urgent parliamentary business. The 
quote continues to say — 

The proposed amendments if enacted would be an important step in realising long-awaited and necessary 
reforms of the ART and surrogacy legislation in Western Australia. 

The Bill passed through the Legislative Assembly in September 2018, and moved to the Legislative 
Council in October 2018, where it had been introduced but not debated at the time of writing this report. 
The following discusses the proposed amendments in the Bill that relate to the above issues, what they 
will immediately resolve if enacted, and further amendments that will be necessary to resolve fully such 
issues and meet the larger body of reform recommended in this report. 

There ends the first two paragraphs of the independent reviewer’s treatment, analysis and discussion of the bill 
that is presently before the house. For the benefit of members, the reviewer then continues her discussion and 
analysis in two parts. The first part is entitled “The 2018 proposed changes regarding access by women with 
impending fertility issues”. I could quote that particular section of the report, but I see it as a momentary distraction 
from the ongoing legal analysis that I am undertaking. I will park that and come back to it at a later stage, maybe 
on a later day, week or month. 

For the time being, I just want to deal with the second part in which the reviewer specifically deals with the section 
titled “The 2018 proposed changes regarding discrimination”. That is the matter that we are presently considering. 
Is it legally necessary to make these amendments? The government says that it is necessary because of an alleged 
inconsistency with commonwealth legislation but it will not tell us what the section is. What does the reviewer 
have to say in her treatment of this issue? Those members who have part 2, volume 2 handy may like to turn to 
page 59 to follow along. The reviewer says — 

Regarding the above-mentioned discrimination on the basis of sex, relationship status, sexual orientation, 
gender identity and intersex status, the Bill only addresses access to surrogacy through use of ART for 
male same-sex couples and single men. This is an important first step in removing discrimination in 
Western Australia regarding relationship status, sex, and sexual orientation, but further reform will be 
necessary to ensure non-discrimination on the basis of gender identity or intersex status. 

That is interesting. The independent reviewer seems to be agreeing with the government that a discrimination 
issue needs to be addressed but indicates that the government has not gone far enough, suggesting that the 
government’s bill will not deal with all the discrimination issues. That would seem to suggest that even if this 
bill is passed, according to the reviewer, we will still be inconsistent with the commonwealth legislation—this 
secret section that the government wants to hide from us. The independent reviewer indicates that if members 
of this house hold the view that discrimination needs to be addressed, they cannot support this bill because even 
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after this bill passes, there will still be a High Court challenge. I look forward to those members expressing 
some support and sympathy for the bill before the house to explain why they would support a bill that, according 
to the independent reviewer, will still leave discrimination on the basis of agenda identity or intersex status. 
Nevertheless, the reviewer, in her discussion and treatment of this issue, goes on in the first paragraph on 
page 59 to say — 

The latter appear not to have been included in the current Bill due to a need to clarify the impact of 
provisions in the Commonwealth Prohibitions on Human Reproductive Cloning Act 2002 (see discussion 
below), which will take time. 

I look forward to the parliamentary secretary providing information to the house in due course on the status of that 
clarification that the independent reviewer has suggested needs to happen with the commonwealth. We would like 
to know that information. It is regrettable that the government has not already provided that information. Of course, 
if it was not so pigheaded and if it had provided a response to this review, as I have been requesting, including as 
recently as last Thursday, we might have this information before the house. As the government wants to continue 
its bullying approach, we have to continue with our search for the needle in the haystack. 

I continue by noting that the reviewer goes on to say in the second paragraph — 

In the meantime, the current Bill addresses pertinent issues that were reported by the Government to be 
seen as requiring immediate action. That is, in the second reading speech it was said that the Bill enables 
licensed fertility clinics and practitioners to provide such services without discrimination based on sex 
and sexual orientation, in compliance with Commonwealth and State legislation (Equal Opportunity 
Act 1984 (WA)). 

That is a very interesting paragraph. The reviewer has made an assertion—she seems to be paraphrasing what the 
parliamentary secretary said in her second reading speech, yet nobody has identified what section we are said to 
be contravening. It is no good for the independent reviewer, who was paid a quarter of a million dollars to do this 
review, to simply parrot what the parliamentary secretary said in her second reading speech. We want to know 
what the section is. Does the reviewer provide any further information in her subsequent treatment of these issues? 
A sub-topic was inserted by the independent reviewer on page 59 entitled “Proposed amendments relevant to 
discrimination based on relationship status, sex, and sexual orientation”. At this point the reviewer says — 

The Bill proposes amendments to section 23 of the HRT Act to allow an IVF procedure to be carried 
out for the purposes of a surrogacy arrangement where there are ‘medical or social reasons’. 
‘Medical or social reasons’ is defined under new section 19(1A) of the Surrogacy Act to mean an 
eligible woman or a man, in the case where there is one arranged parent, and, in the case where there 
are two arranged parents, a married or de facto couple, who are an eligible woman and a man; or 
two eligible women; or two men. 

The second reading speech also stated that the Government was committed to upholding the values of 
equality, fairness and diversity, and that broadening access to surrogacy proposed under the Bill, adds to 
the family formation options of adoption and fostering that are already available to male same-sex couples 
and single men in WA. The Government noted its intention was to ‘bring WA in to line with all other 
Australian jurisdictions that permit male same-sex couples to engage in altruistic surrogacy, with the 
exception of the NT which has no relevant laws’; and that it was also expected that following the 
enactment of the Bill there may be a reduced impetus to travel overseas to engage in surrogacy. 

The proposed amendments are a significant step toward removing discrimination in Western Australia. 

That is as far as we get. The independent reviewer makes that statement but still does not tell us which section 
of the commonwealth legislation we are said to be inconsistent with. We cannot find out this information from 
the government’s second reading speech, the explanatory memorandum, the findings of the independent 
reviewer, the recommendations of the independent reviewer or the discussion by the independent reviewer in 
her report. Where do we find this information? It would be a simple thing for the government to provide to 
members if it had seriously obtained legal advice from the state Solicitor-General’s Office and the 
Solicitor-General. Surely that advice identified the section of the commonwealth legislation that the government 
says we need to be concerned with and it would be unwise of us not to respond to. Surely somebody in 
government must have the section because clearly it is not in any of the documents presently before the house. 
I find it galling that the government and, in particular, the Leader of the House can suggest that matters of 
substance are not being dealt with when the government will not even tell us what section of the commonwealth 
legislation we need to be concerned with. Why hide that section? 

To the extent that I can be as charitable as possible to the government on this matter, I note that in the second 
reading speech, a vague reference was made to the 2013 amendments moved by the commonwealth. As we 
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continue our ongoing search for the needle in the haystack and note that the information provided by the 
government to this chamber in the form of the supporting documents for the bill and in the independent review do 
not provide us with the information that we need, we are left with no option other than to go to the 
2013 amendments in the commonwealth Parliament that the government has referred to. Members might rightly 
ask: what are these famous 2013 amendments that the government referred to in the second reading speech? It 
makes this vague reference to the 2013 amendments but what are they? I have done some research and used my 
best endeavours to find out this information since the government wants to hide it from members for reasons 
known only to itself. If one looks at the commonwealth Sex Discrimination Act, one will see that amendments 
were made to that legislation in 2013. However, there were two sets of amendments made in 2013, so which 
amendments does the government want us to take note of? Is it the ones that were registered on 7 January 2013 or 
the ones that were registered on 17 September 2013? Why can no-one in government tell us which of the 
2013 amendments we should be looking at? Why does the government continue to hide this information from us? 
We know why it wants to hide it: because it is obsessed with secrecy, so we continue with our search for the needle 
in the haystack. 

Let us deal with them in chronological order. The first one was registered on 7 January 2013. The act that 
incorporates the amendments is the Australian Charities and Not-for-profits Commission (Consequential and 
Transitional) Act 2012, which is No. 169 of 2012, but was registered in 2013. Are those the changes that the 
government wants us to take note of? I have looked at them and I note that those changes were registered on 
7 January 2013, in the window of time within which the government says we should be looking as we continue our 
search. We are asked by the government to search for the 2013 amendments, and when we look in that window of time, 
we find that this act amended three acts: the Racial Discrimination Act 1975; the Sex Discrimination Act 1984; 
and the Social Security Act 1991. It made very small amendments to the Sex Discrimination Act 1984 and 
I indicate to members that if they get hold of this document, it will become immediately apparent that it cannot 
possibly be the one that the government wants us to consider. It cannot be those ones, because these deal with 
definitions of registered charities and what an ACNC entity is. There really is nothing that is amended in the 
document that was registered on 7 January 2013 that would help us move forward. 

I put that to one side and we are then left to look at the other amendments that were made in that year. They were 
registered on 17 September 2013, some eight months and 10 days after the other amendments. This commonwealth 
act is known as the Sex Discrimination Amendment (Sexual Orientation, Gender Identity and Intersex Status) 
Act 2013, No. 98 of 2013. The long title is — 

An Act to amend the Sex Discrimination Act 1984, and for related purposes 
I encourage members to familiarise themselves with this document because it seems to me that, given the 
government’s vague reference to the 2013 amendments—the only information it is willing to give us on the 
commonwealth legislation that we need to be concerned with, since it wants to hide everything else—this is the 
act that members need to get hold of. It is beyond me why the parliamentary secretary, the Minister for Health and 
the rest of the individuals in government felt the need to hide the name of the act from us. Nevertheless, that is the 
act that members should become familiar with. 
If members do so, they will see that this piece of commonwealth legislation has three sections. The first section is 
“Short title”; the second section is “Commencement”; and the third is entitled “Schedule(s)”. Passing over the first 
two fairly self-explanatory and self-evident sections, we come to section 3, “Schedule(s)”, which reads — 

Each Act that is specified in a Schedule to this Act is amended or repealed as set out in the applicable items 
in the Schedule concerned, and any other item in a Schedule to this Act has effect according to its terms. 

Then, if members turn to the schedules, schedule 1 is titled “Amendments”, and there are several parts. Part 1 is 
titled “Amendment of the Sex Discrimination Act 1984”. That part has quite a number of clauses indeed; in fact, 
it has 61 clauses. Part 2 is titled “Amendments of other Acts”, division 1 is titled “Amendments of references to 
marital status”, and division 2 is titled “Amendments of references to sexual preference”. The legislation concludes 
with part 3, which is titled “Application of amendments”. In total, the schedule has some 64 clauses. The final 
clause is titled “Application of amendments” and reads — 

The amendments of the Sex Discrimination Act 1984 made by this Schedule apply in relation to acts or 
omissions occurring after the commencement of this Schedule. 

There is also a note at the bottom that the minister’s second reading speech was made in the House of 
Representatives on 21 March 2013 and in the Senate on 17 June 2013, if members are interested in looking at what 
the government had to say at the time it was making these changes to the commonwealth legislation. 
It is necessary to look at what the schedules say about the amendments to the Sex Discrimination Act. That is 
found in part 1 of schedule 1. It begins at page 3 and continues on to page 13. They really are the 11 pages that 
members should familiarise themselves with. It changes a whole range of provisions within the 
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Sex Discrimination Act 1984. I find it unsatisfactory that the government, with its massive resources, cannot 
identify for us the clause in this schedule that we are supposed to be concerned with. The government says that 
the 2013 amendments moved by the commonwealth government are what is driving all this. After laboriously 
looking for the 2013 amendments, I have found them, but which ones are we supposed to be concerned with? 
Are we supposed to be concerned with all 64 amendments or is there a particular amendment that the 
government would like us to be concerned with? If it is a particular amendment, why not say so? Why not 
specify that a particular amendment is driving all of this? 
For example, clause 1 deals with the title and states — 

Omit “marital status”, substitute “sexual orientation, gender identity, intersex status, marital or 
relationship status”. 

Perhaps that is an indicator to us, as we continue to search for the information that the government wants to hide 
from us, that these 2013 amendments were primarily looking to obliterate the term “marital status” and substitute 
it with “sexual orientation, gender identity, intersex status, marital or relationship status”. Perhaps that is what is 
primarily being achieved by these 2013 amendments to the commonwealth legislation, but, again, we do not know 
because, for reasons known only to the government, it has decided not to invest a sentence on this in the 
explanatory memorandum. Why provide an explanatory memorandum to the house if it is not going to be of any 
use to members? If the government’s primary driver is to say that Western Australia’s legislation is inconsistent 
with the commonwealth legislation, it should tell us what the section is and stop hiding that information. 
We then note that the 2013 amendments look to amend other sections in the Sex Discrimination Act 1984, 
including the preamble. It does a similar thing to the title, as I referred to earlier. What other amendments happened 
in this famous 2013 amendment process in the federal Parliament of Australia? Amendments are made to 
paragraph 3(b), and quite a few amendments to section 4(1). I note that in this schedule, clauses 3A, 4, 5, 6, 7, 8, 9, 
10, 11, 12, 13 and 14 all deal with amendments to section 4(1). There is an amendment to section 4A(2), and then we 
move to some interesting and what I would call quite substantial amendments to section 5. An amendment is made 
to subsection 5(1), but then we find, at clause 17 of the schedule, that there are significant insertions of new sections 
into the commonwealth legislation—sections 5A, 5B and 5C. More than any other part of these 2013 amendments, 
it appears to me—I encourage other members to familiarise themselves with this—that these are the substantive 
amendments that have been moved in 2013 in the commonwealth Parliament. If that is wrong, I encourage the 
government to correct the record. As I continue in this search for this needle in the haystack, I note that the 
parliamentary secretary, in a very vague fashion, in her second reading speech delivered on 10 October 2018, said — 

The main amendments to the current legislation within this bill are in response to the 2013 amendments 
to the commonwealth Sex Discrimination Act 1984, which made discrimination on the grounds of sexual 
orientation, gender identity and intersex status unlawful in all states and territories. 

Hearing this, we know, in my view, that the government is referring, in that vague reference, to the Sex Discrimination 
Amendment (Sexual Orientation, Gender Identity and Intersex Status) Act 2013, and in particular to the way in 
which that act inserted three new sections into the primary act, being sections 5A, 5B and 5C. Why did the 
government not tell us that information last year? Why did it lead us on a wild-goose chase to try to find out what 
sections the commonwealth changed in 2013? If that information had been provided by the government, we could 
have saved at least the last 90 minutes. Instead, the government likes to hide information and make those of us in 
opposition, with our limited research staff, go and find those needles in the haystack, when the government must 
have known all along what the 2013 amendments were. 

Having found the needle in this haystack—I should not be so flippant; it is really one of the needles in the haystack, 
because there are a number—we now need to turn our attention to determining whether the sections that the 
commonwealth added to its legislation in 2013 are matters that we should be concerned with. The government 
says that we should be concerned about them. In fact, it says that we should be so concerned about them that, if 
we do not respond, it would be unwise. That is what the government has said on multiple occasions. Section 5A 
of the Sex Discrimination Act 1984, which is one of the three sections that the government must be concerned 
about, is titled “Discrimination on the ground of sexual orientation”. Section 5A(1) reads — 

For the purposes of this Act, a person (the discriminator) discriminates against another person  
(the aggrieved person) on the ground of the aggrieved person’s sexual orientation if, by reason of: 

(a) the aggrieved person’s sexual orientation; or 

(b) a characteristic that appertains generally to persons who have the same sexual orientation as the 
aggrieved person; or 

(c) a characteristic that is generally imputed to persons who have the same sexual orientation as the 
aggrieved person; 
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the discriminator treats the aggrieved person less favourably than, in circumstances that are the same or are 
not materially different, the discriminator treats or would treat a person who has a different sexual orientation. 

What does all that mean? It seems to mean that people around the nation are not able to discriminate against 
another person on the grounds of their sexual orientation. However, the section refers to characteristics generally 
imputed to persons who have the same sexual orientation as the aggrieved person, and about characteristics that 
appertain generally to persons who have the same sexual orientation as the aggrieved person. One of the questions 
that the government needs to answer is why it says that a male has the same characteristics generally imputed to 
females, or that a male has the same characteristics that appertain generally to females. Why is that the case? It is 
not immediately apparent upon reading section 5A. No doubt the government will have an excellent explanation 
for that, because it has apparently received legal advice on this matter, which it continues to hide from the 
Parliament of Western Australia, and does not even want to tell us which sections we need to be concerned with. 
No doubt we will have an excellent, cogent, detailed explanation about why we need to be concerned with section 5A. 
Section 5A continues — 

(2) For the purposes of this Act, a person (the discriminator) discriminates against another person  
(the aggrieved person) on the ground of the aggrieved person’s sexual orientation if the discriminator 
imposes, or proposes to impose, a condition, requirement or practice that has, or is likely to have, the 
effect of disadvantaging persons who have the same sexual orientation as the aggrieved person. 

(3) This section has effect subject to sections 7B and 7D. 

It seems quite apparent from looking at this section that it deals with people who have the same sexual orientation—
not different; the same. Why do we need to be concerned about that? Why is that relevant to the legislation that is 
before the house, and the existing scheme that allows females to apply to the Reproductive Technology Council if 
they can satisfy the condition of a gateway for medical reasons?  

Why is that relevant in any possible way in discriminating against a male? That is up to the government to explain. 
The government is the one saying that we need to be concerned about this, that we need to respond to this and that 
we would be unwise not to respond to this, so the onus is on the government to explain the rationale for the changes. 
The onus to persuade is not on our members; it is up to the government. It is the government’s bill. It is the 
government’s job to satisfy the onus and the burden of proof in this instance. The government needs to persuade 
us that we should be supporting its amendments, particularly given that we have a conscience vote in this matter. 

I turn to section 5B, the second of the three sections that one can only conclude must be the three sections that the 
government is concerned about in its assertions and prognostications about the 2013 amendments. Section 5B is 
titled “Discrimination on the ground of gender identity” and has three subsections, which read — 

(1) For the purposes of this Act, a person (the discriminator) discriminates against another person 
(the aggrieved person) on the ground of the aggrieved person’s gender identity if, by reason of: 

(a) the aggrieved person’s gender identity; or 

(b) a characteristic that appertains generally to persons who have the same gender identity as the 
aggrieved person; or 

(c) a characteristic that is generally imputed to persons who have the same gender identity as the 
aggrieved person; 

the discriminator treats the aggrieved person less favourably than, in circumstances that are the same 
or are not materially different, the discriminator treats or would treat a person who has a different 
gender identity. 

(2) For the purposes of this Act, a person (the discriminator) discriminates against another person 
(the aggrieved person) on the ground of the aggrieved person’s gender identity if the discriminator 
imposes, or proposes to impose, a condition, requirement or practice that has, or is likely to have, the 
effect of disadvantaging persons who have the same gender identity as the aggrieved person. 

(3) This section has effect subject to sections 7B and 7D. 

Again, I ask the government to clarify for members what Western Australian law it says has caused this concern for 
discrimination on the ground of gender identity, noting that section 5B refers to those who have the same gender 
identity, not different gender identity. Why do we need to be concerned about that? Why does the government not 
tell us the answer to that question, rather than continuing with its obsession with secrecy and wanting to hide 
information from members of Parliament? 

I turn to section 5C, which is the third section that the government is surely asking us to consider. If section 5C is 
not one of the sections that the government wants us to consider, I ask the government to identify and clarify that 
immediately so that we can make further progress. But in the absence of the government providing any such 
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information to Parliament, we can conclude only that the 2013 amendments that the government wants us to 
consider are sections 5A, 5B and 5C. So I now turn to section 5C, which is titled “Discrimination on the ground 
of intersex status” and reads — 

(1) For the purposes of this Act, a person (the discriminator) discriminates against another person 
(the aggrieved person) on the ground of the aggrieved person’s intersex status if, by reason of: 

(a) the aggrieved person’s intersex status; or 

(b) a characteristic that appertains generally to persons of intersex status; or 

(c) a characteristic that is generally imputed to persons of intersex status; 

the discriminator treats the aggrieved person less favourably than, in circumstances that are the 
same or are not materially different, the discriminator treats or would treat a person who is not of 
intersex status. 

(2) For the purposes of this Act, a person (the discriminator) discriminates against another person 
(the aggrieved person) on the ground of the aggrieved person’s intersex status if the discriminator 
imposes, or proposes to impose, a condition, requirement or practice that has, or is likely to have, the 
effect of disadvantaging persons of intersex status. 

(3) This section has effect subject to sections 7B and 7D. 

It appears very clear that the government could not care less about section 5C, “Discrimination on the ground of 
intersex status”. It could not care less, because where is the amendment in the bill before the house that is going 
to deal with the discrimination on the ground of intersex status? I do not even buy into this line of reasoning by 
the government that there is discrimination in the first place. I will get to that in the fullness of time. For the time 
being, the government asserts that the 2013 amendments need to be considered by members of this place and we 
would be unwise not to respond to those 2013 amendments. Why is the government not dealing with section 5C? 
Why has the government ignored that? Suddenly, we do not care about discrimination on the ground of intersex 
status? Only the amendments in 2013 suit the government, or did it forget about section 5C? Why does the 
government never provide explanations of these things? We know that the government has not dealt with this 
issue because its quarter-of-a-million-dollar reviewer, Associate Professor Sonia Allan, says as much in part 2 
of her report. In section 3.4, we see an acknowledgement that the government’s current bill does not deal with 
that issue. 

Any member who says that they buy into this line that discrimination is taking place will need to explain to the 
house in due course how they can in all good conscience support this bill when the reviewer is saying that 
discrimination on the ground of intersex status is not being addressed. That sounds to me like discrimination itself. 
We are going to deal with discrimination allegedly on the basis of sexual orientation and gender identity, but we 
are not going to deal with it on intersex status. The government cannot have it both ways. It wants to say to us that it 
is very important to deal with discrimination, in which case we need to deal with all discrimination and not cherrypick 
only the parts that suit it at any point in time. 

By the way, can the government identify which section the government says that we are contravening? We have not 
been able to identify it so far, but as best we can identify, maybe the government is worried about sections 5A, 5B 
and 5C. The government certainly does not mention it in the second reading speech or the explanatory memorandum 
and even its quarter-of-a-million-dollar reviewer does not mention it in her findings, recommendations or 
commentary. It has been left to me, who has been accused by the Leader of the House of making comments that lack 
substance, to provide the sections to the house because the government wants to hide the information from members. 

If the government is genuinely concerned about the commonwealth legislation and the 2013 amendments that were 
brought into effect—in particular, those amendments that inserted sections 5A, 5B and 5C—what sections of the 
state legislation does it say contravenes those provisions? What are the sections of the state legislation—the 
legislation on our statute book—that the government says are inconsistent with those commonwealth laws? Why 
is the government hiding that information from us as well? Why is it that every time we try to find out basic 
information, this government’s only response is to hide that information? 

The second reading speech of the parliamentary secretary makes a vague reference to the Human Reproductive 
Technology Act. That is the act referenced by the parliamentary secretary in her second reading speech of 
10 October 2018. I draw members’ attention to the comment made by the parliamentary secretary — 

Failure to respond to this would be unwise due to an unacceptable risk of litigation and the prospect of 
provisions of the relevant state legislation—the HRT act—being held by a court to be invalid. 

According to the parliamentary secretary, we do not need to be concerned that any aspect of the Surrogacy Act 2008 
is inconsistent with the commonwealth legislation. If that were not the case, the parliamentary secretary would 
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have said so in her second reading speech. She certainly would not be seeking to mislead Parliament. Therefore, 
the parliamentary secretary and the government should not come in here and say to me in a later speech, or even 
in their reply to the second reading debate, “Actually, member, you’re right. The government also has a concern 
about the Surrogacy Act 2008, but we omitted that from our second reading speech.” If the parliamentary secretary 
and the government do that, they will have to make an apology to this house. The parliamentary secretary and the 
government must have a massive list of apologies that they will have to make to this house on this piece of 
legislation, from their ongoing failure to table submissions in this place, to misleading the Parliament by pretending 
that the review did not exist, and to having their minister of the Crown tell the media that the review has nothing 
to do with the bill before the house. I suspect that the parliamentary secretary and the government will also have 
to admit that the information they provided in the second reading speech and the explanatory memorandum was 
incomplete. I look forward to the government clarifying that situation. However, for the time being, I will work 
on the basis that what the parliamentary secretary said in her second reading speech is accurate. 

The parliamentary secretary has said that the only act we need to be concerned about with regard to consistency is 
the Human Reproductive Technology Act; there is not one section or subsection of the Surrogacy Act 2008 that 
we need to be concerned about with regard to inconsistency. I add: if that is the case, why has the government put 
before this house all the amendments to the Surrogacy Act 2008? Why does the bill before the house seek to amend 
not just the Human Reproductive Technology Act 1991 but also the Surrogacy Act 2008? This house is considering 
whether to allow this bill to be read for a second time. If members have the bill at their disposal, they will note that 
clauses 1 and 2 are simply preliminary clauses. Clauses 3 to 16 deal with amendments to the Human Reproductive 
Technology Act 1991. The government may argue that that is exactly what the parliamentary secretary was 
alluding to in her remarks in October last year. If, according to the parliamentary secretary’s speech, we need to 
be worried about inconsistency only with respect to the Human Reproductive Technology Act 1991, why does the 
bill also have clauses 17 and 18, in part 3 of the bill, that seek to amend the Surrogacy Act 2008? 

This government has provided us with no guidance about which sections of the Human Reproductive 
Technology Act 1991 we need to be concerned about. If we continue to search for the needle in the haystack, 
we can determine that it is most likely, in fact, highly probable, that the government is concerned about the 
sections of the commonwealth legislation to which I referred earlier—namely, sections 5A, 5B and 5C. In the 
absence of the government providing that information to us, while it continues with its secrecy-obsessed agenda, 
we can probably come to that conclusion. However, we cannot determine which sections of the state legislation 
the government says contravene those sections of the commonwealth legislation. We can see from the clauses 
of the bill before the house, in particular clauses 3 to 16, that the government is looking to amend a number of 
sections. Therefore, one can draw the conclusion that it must be one of those sections. The government is 
looking to amend section 3 by virtue of clause 5 of the bill before the house; section 6 by virtue of clause 6 
before the house; section 14 by virtue of clause 7 before the house; section 18 by virtue of clause 8 before the 
house; and section 21 by virtue of clause 9 before the house. In addition, the government is looking to amend 
sections 22 and 23 by virtue of clauses 10 and 11 before the house. By the time we get to clause 12, the 
government is looking to amend section 26; in clause 13, it is looking to amend section 33; and in clause 14, it is 
looking to amend section 53R. By my count, that is 10 sections of the Human Reproductive Technology Act 1991 
that the government must be concerned about. Drawing from the government’s logic in the second reading 
speech, it must be one of those 10 sections that the government says contravenes the commonwealth law. 
However, which of those 10 sections does the government believe we need to be concerned about? 

The government still has not told us that information. I suspect that is because not one member of the government 
frontbench would have any idea. Not one member of the government frontbench would be able to tell us which 
sections of the commonwealth legislation we are supposedly contravening. Not one member of the government 
frontbench would be able to tell us which sections of the Human Reproductive Technology Act 1991 are 
contravening the commonwealth legislation. Not one of them would be able to do that. However, despite that fact, 
the government is bulldozing this legislation through this place. The government is trying its level best to bully 
members. The government has been trying to bully me for weeks in respect of my speech, when I am simply asking 
the government to reveal documents and put them on the table before the Parliament. The government has refused 
to do that. When we ask these simple questions, we get no response whatsoever—not in this place, of course, 
because it would be most unruly for members to interject in this place. However, for weeks and weeks, the 
government could have come to me and said, “Honourable member, this is the section of the commonwealth 
legislation that we say the Western Australian legislation is contravening, and this is the precise section of the 
Western Australian legislation that we are concerned about.” That has not happened. I had one telephone call from 
the minister yesterday. That did not deal with any of these matters. I have simply asked for those documents to be 
tabled. Therefore, because of the bullying approach of this government, here we are today, on Tuesday, 9 April, 
and we have made no progress. I have never seen a government in this Parliament so determined to hide 
information from members and not provide us with answers to these simple questions. At no time has the 
government been willing to do that. The only time that some information was provided was, of course, when it 
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was embarrassed enough to finally provide the Sonia Allan review. When the government eventually responds, 
I would like it to explain why it has never told members in this place about section 31 of the Sex Discrimination 
Act 1984. Why has it hidden that from members of Parliament? By way of explanation, the Sex Discrimination 
Act 1984, which is the act that the government has identified as the act of concern, has some 117 sections. 
Admittedly, some sections are significant additions. For example, division 3 has sections 28A to 28L. 
Nevertheless, for the purpose of this exercise, members can see that there are more than 100 sections of the 
Sex Discrimination Act 1984, at least one of which the government has told us that we need to be concerned about 
without telling us which one that is. 

One of the sections in the Sex Discrimination Act is none other than section 31. I suspect that in the various 
briefings that the government has had with members of this chamber, it has not told them about section 31. 
I suspect that it has gone out of its way to hide that information from members. If members are like me and they 
cannot for the life of them fathom how the government has concluded that single men not being able to birth a child 
is a point of discrimination that it must inject itself into and they cannot understand how it came to that conclusion, 
I ask them to look at section 31. Even if members do not hold the same view as me, I encourage them to look at 
section 31 anyway. Section 31, “Pregnancy, childbirth or breastfeeding”, is an exemption to the Sex Discrimination Act. 
This very, very brief section reads —  

Nothing in Division 1 or 2 renders it unlawful for a person to discriminate against a man on the ground 
of his sex by reason only of the fact that the first-mentioned person grants to a woman rights or privileges 
in connection with pregnancy, childbirth or breastfeeding. 

Why is it that in light of section 31 we are even having this discussion? The government tells us that there is 
discrimination and that we are in breach of the Sex Discrimination Act 1984, even though none of its members on 
the front bench can identify the section that we need to be concerned about and the section of Western Australian law 
with which it is inconsistent. Meanwhile, even if they were able to identify something in the Sex Discrimination Act 
about which we needed to be concerned and something in a WA law that links that, what about section 31, 
parliamentary secretary? Nothing renders it unlawful for a person to discriminate against a man on the ground of 
his sex by reason of the fact that the first-mentioned person grants to a woman rights or privileges in connection 
with pregnancy, childbirth or breastfeeding. I acknowledge that the matter currently before the house is not seeking 
to grant breastfeeding privileges. It would be a bit of a stretch to suggest that, anyway. What about privileges in 
connection with pregnancy and childbirth; is that not the whole point of the surrogacy arrangement? In other words, 
according to the government, Western Australian men are discriminated against because they cannot participate 
in a surrogacy arrangement unless they are members of an opposite-sex couple. This is a great point of 
discrimination—why? The privileges are in connection with pregnancy and childbirth. Of course, a man cannot 
birth a child; that is precisely what section 31 is all about. Of course, men cannot fall pregnant. The provision also 
deals with the matter of breastfeeding, and I accept that it is a stretch to suggest that that is highly relevant in these 
circumstances, but not so the first two provisions, pregnancy and childbirth. I ask the government to explain why 
it has not told members about the exemption provided in section 31 of the Sex Discrimination Act. Indeed, I note 
that a number of exemptions are listed in division 4 of the Sex Discrimination Act, which the government has 
decided to hide from members of Parliament. This secrecy-obsessed government needs to explain why section 31 
ought to be of concern to members of this place as they cast their conscience vote. That is what we need to hear 
from the government, but it has provided nothing. 

While we are talking about exemptions to the Sex Discrimination Act 1984, I refer to section 30, “Certain discrimination 
on ground of sex not unlawful”, which has two subsections. I will quote briefly from parts of subsections (1) and (2). 
I do not propose to go into the detail of subsection (2)(b) to (h) because we want to make some progress, despite 
the government’s best efforts to block us from doing so. Subsection (1) refers to a — 

… genuine occupational qualification to be a person of a different sex from the sex of the other person. 

Subsection (2) states — 

… it is a genuine occupational qualification, in relation to a particular position, to be a person of 
a particular sex … 

(a) the duties of the position can be performed only by a person having particular physical attributes 
(other than attributes of strength or stamina) that are not possessed by persons of a different sex from 
the relevant sex; 

I ask the government to clarify for members, first, the sections of the Sex Discrimination Act that WA is contravening 
and, second, why the government believes that none of the exemptions listed in the Sex Discrimination Act are 
relevant. How can that be the case when one reads what section 31 refers to on its own plain reading and in plain 
terms? Although section 30 is not perhaps as direct as section 31, it has a lot to say about the general issue of 
attributes, occupational qualifications, duties and the like that cannot be possessed by a person of a different sex. 
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When it comes to surrogacy, it is quite obvious and self-evident to me that men are not able to birth a child. I might 
add that all men are in the same boat. There is no discrimination; it is invented discrimination. If I am wrong about 
that, the onus is on the government to identify why it is discrimination, what section is relevant and why none of 
the exceptions apply, particularly section 31. It is not my job to do that; it is the government’s job to do that. It 
failed to do that in the second reading speech and the explanatory memorandum, and its very expensive reviewer 
has not done it in the review either. I look forward to the government explaining to members what it understands 
about section 31 and what it understands about section 30 of the Sex Discrimination Act, albeit I hasten to add for 
the benefit of the government and its hardworking advisers that I accept that, on the face of it, section 30 is not 
directly on point, unlike section 31. 

Having dealt at some length with the issue of the alleged inconsistency of our laws with the commonwealth 
legislation and therefore the alleged invalidity—not to be confused with inconsistency—of our laws pursuant to 
section 109 of the Constitution, as alleged by the government, and having identified for members that the 
government has been unable to provide to the house the sections that we need to be concerned with, I now move 
to a further issue of discrimination. Ironically, if members were inclined to support this bill, any alleged 
discrimination would be entrenched by the passing of the bill; in other words, if members are inclined to support 
this bill because they hold the view, as some members of government obviously do, that a discrimination issue 
needs to be addressed, I urge members to note that they will be creating another round of discrimination. I do not 
want members to be confused with what Associate Professor Sonia Allan has had to say, which is that if they 
support this bill, discrimination will still be unaddressed. That is not what I am saying. I agree with the associate 
professor. What she has said is quite right; if members hold the view that there is discrimination, there are other 
parts of discrimination that are unaddressed, such as intersex status. That has been identified in the report. I again 
question members: if they are very concerned about discrimination, how can they support this bill, given what 
Sonia Allan has said? That is an aside. The point is that if members support the bill in its current form, it will 
create discrimination. Why do I say that? I am making the assertion—the allegation—that, ironically, this bill will 
create discrimination, so it is now my responsibility to support that. I draw to members’ attention what the 
parliamentary secretary said in her second reading speech on 10 October last year when she referred to this type 
of treatment needing to occur in the least invasive way. Specifically, the parliamentary secretary said in her second 
reading speech — 

The key changes to the legislation being proposed in this bill include availability of IVF and surrogacy. 
Under the existing provisions of the HRT act, single women, irrespective of their sexual orientation, 
heterosexual couples, and female same-sex couples will be able to benefit from access to IVF or surrogacy 
based on their medical need. The proposed changes will expand that access to surrogacy to include male 
same-sex couples and single men, irrespective of their sexual orientation. This is achieved by amending 
section 23 of the HRT act to allow an IVF procedure to be carried out for the purposes of a surrogacy 
arrangement where there are “medical or social reasons”. “Medical or social reasons” is defined under 
new section 19(1A) of the Surrogacy Act to mean an eligible woman or man in the case where there is 
one arranged parent; in the case where there are two arranged parents, a married or de facto couple who 
are an eligible woman and a man; or two eligible women or two men. “Eligible woman” is defined in 
section 19(2) of the Surrogacy Act to mean a woman who is likely to be unable to conceive a child due 
to medical reasons not by reason of advanced age — 

I pause there for a moment to indicate that I will get to the point of age in due course — 

or excluded for a prescribed reason; or although able to conceive a child, is likely to be unable to give 
birth due to medical reasons; or although able to conceive a child, any such child is likely to be affected 
by a genetic abnormality or a disease. For all practical purposes, “social reasons” in terms of access to 
surrogacy is intended to apply to male same-sex couples and single men. Women will still need to meet 
the existing criteria of having medical reasons to access IVF and surrogacy, including providing the least 
invasive treatment necessary in order to have a child. 

That is what the parliamentary secretary had to say on 10 October last year. I note that for a man to acquire a child 
under this arrangement, it will always require the most invasive treatment necessary. The government says that 
females in Western Australia can access this regime only if they can demonstrate that it is absolutely necessary, 
because they are asked to go through all these different hoops and hurdles and requirements to ensure that the most 
invasive treatment is left as the last resort. That is always going to be the case for a man. Men will always require 
the most invasive treatment necessary—that is, surrogacy—whereas that is not the case for women. Explain that, 
government. Why is it applying a different standard for men from that for women? It is saying that this is an issue 
of discrimination, yet its own bill will create more discrimination than currently exists. I hasten to add that I am 
the first to say that this is invented discrimination by the government. Nevertheless, if members hold the same 
view as the government that this is an issue of discrimination, the government needs to explain why it is now going 
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to entrench that discrimination to an even higher standard by asking women to go through all these different hoops 
and hurdles. 

I note that Hon Roger Cook, the minister of the Crown, Deputy Premier and Minister for Health, who has carriage 
of this particular matter, wrote to one of my constituents on 19 November 2018 about this bill. He said in his 
response to my constituent — 

Surrogacy is generally only used as a last resort when other options have been exhausted. 

In other words, Hon Roger Cook is saying that females in Western Australia can access surrogacy but only as 
a last resort when they have exhausted all their other options. How does that work for men? For men, it is always 
the case. There are no other options. Funny that! It is funny that a man is unable to birth a child in any other way, 
so of course they will have to go straight to surrogacy, but women can go to surrogacy only as a last resort. Women 
have to make sure that they have exhausted all their other options before they even contemplate surrogacy, but 
men get such great rights and privileges that they can go directly to surrogacy. And this is about surrogacy. Give 
me a break! And this is about discrimination! I cannot believe that the government thinks it is appropriate to 
pretend in the second reading speech that this is a matter of discrimination when it cannot identify the section of 
the commonwealth legislation that it says we are breaching. It cannot identify the section of our statute that it says 
is in breach of that. It is unable to explain why it would want to entrench discrimination and give men, lo and 
behold, greater and easier access to surrogacy than women. Why would that be the case? That is something that 
the government will need to explain. I look forward to the parliamentary secretary explaining those matters further 
when she gives her reply to the second reading debate. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 2173.] 
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